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MEMORANDUM 


L 


SECURITY CLASSIFICATION IN THE MARCHETTI CASE 

1. The case of United States of Anerica (Plaintiff) versus Victor L. Marchetti 
(Defendant) originated as a question whether a Secrecy Agreement and a Secrecy- 
Oath signed by Marchetti as an employee of the Central Intelligence Agency 
constituted enforceable contracts. 
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2. The Secrecy Agreement, signed by Marchetti at the beginning of his employment, 
included a promise not to divulge "classified" information. The Secrecy Oath, 
signed upon termination of employment, applied to any information relating to the 
national defense and security. 

3. The Marchetti defense alleged that the Secrecy Agreement and the Secrecy Oath 
were not valid contracts in that they violated his First Amendment right of free 
speech as a private citizen. The U.S. District Court ruled both the Agreement 
and the Oath to be valid contracts and ordered Marchetti not to disclose informa¬ 
tion covered by them without prior authorization from CIA. This action was 
appealed to the Fourth Circuit Court of Appeals. 


U. The Appellate Court changed the case to one involving the question whether 
the existence of a so-called classification marking (Confidential? Secret; Top 
Secret) on an item of information removes that information from First Anendment 
coverage. The Court found that the Secrecy Oath was not a valid contract since 
it would restrict the use of non-classified information, but held the Secrecy 
Agreement to be valid since it applies to classified information. 

5. It was the Appellate Court's view that the Executive branch has a right to 
use security classifications for secrecy and that a classification marking may 
not be questioned by Federal judges or anyone else. This opinion was appealed 
to the Supreme Court 21 September 1972. (Case No. 72-U82) 


6. The Marchetti case has now become one of vital importance to every citizen. 
Last year, in the Pentagon Papers case, the Supreme Court firmly rejected the 
Executive branch counterfeit classification system as a standard for restraining 
publication of knowledge by news representatives. We trust that the final 
decision in this case will assure the continuation of equal protection for other 
persons. 
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